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PROTOCOLO ESPECIFICO PARA PROTEGER LOS DPI DURANTE EL
MWC 2018
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SPECIFIC PROTOCOL TO PROTECT IPR DURING MWC 2018

Entre los dias 26 de febrero y 1 de marzo de
2018 se va a celebrar en Barcelona una nueva
edicién del Mobile World Congress (MWC), el
evento mas importante del mundo en la
industria de la comunicacidn y telefonia movil.

En prevision de conflictos que puedan surgir
entre las empresas que participen en el evento,
la Junta de Jueces de los Juzgados Mercantiles
de Barcelona ha acordado, por cuarto afno
consecutivo, adoptar un Protocolo especifico
de servicio de guardia y de actuacion rapida
gue contiene medidas efectivas para proteger
las patentes tecnoldgicas, disefios industriales,
marcas, derechos de autor y defensa de la
competencia y actos de competencia desleal y
los productos y

publicidad, respecto de

materiales que vayan a exponerse en el MWC.

Durante el mes de febrero de 2018 y durante
los dias en los que se celebre el evento, se ha
acordado lo siguiente:

e Dar una tramitacion preferente vy
prioritaria a las medidas cautelares (con o
sin audiencia de parte), que tengan por
objeto los productos y materiales que

vayan a exponerse en el evento.

A new edition of the Mobile World Congress
(MWC), the world’s most important event in
the mobile communications industry, will be
held in Barcelona from 26" February to 1%
March, 2018.

Foreseeing possible conflicts that may exist
between the companies participating in the
event, the Panel of Judges of the Commercial
Courts of Barcelona have agreed, for the
fourth consecutive year, to adopt a specific
Protocol of guard service and fast action which
effective measures to

contains protect

technology patents, industrial designs,
trademarks, copyrights and unfair competition
and unlawful advertising acts in relation to
products and materials which are on display at

the MWC.

During the month of February 2018 and all the
days of the event, the following has been put in
place:

e Priority and preferential processing of
urgent interim injunctions (either ex parte
or not), for the products and materials to
be displayed at the event.
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e Resolver en un plazo de 2 dias la solicitud
de medidas cautelares sin audiencia y
resolver en un plazo de 10 dias las medidas
cautelares que se
seilalamiento de vista, siempre que se
haya presentado un escrito preventivo.

tramiten con

e Resolver en el mismo dia de su

presentacion la admision de escritos

preventivos.

Un escrito preventivo es un medio de defensa
anticipada para evitar la adopcion de medidas
cautelares sin audiencia de parte. Su admisién
y resolucion inmediata se hace para permitir a
la posible parte demandada presentar sus
argumentos y su disponibilidad de comparecer
ante el Juzgado inmediatamente para ser oida
en caso de que se haya presentado contra ella
una solicitud de medidas cautelares sin
audiencia.

De acuerdo con la nueva Ley de Patentes que
entré en vigor en abril de 2017, una vez
presentado el escrito preventivo el Juzgado
informara al titular de la patente de la
presentacion de dicho escrito. El titular tendra
un plazo para presentar la solicitud de medidas
cautelares, lo que le permitird acceder al
contenido del escrito preventivo. En caso de
que el titular no presente la solicitud de
medidas cautelares, el procedimiento se

archivara.

La presentacion del escrito preventivo no
vincula al Juzgado, por lo que si el titular
presenta la solicitud de medidas cautelares el
decidir concederlas sin

Juzgado puede

audiencia de parte.

e To resolve any ex parte interim injunction
petition in a 2-day period and to resolve an
interim injunction in a 10-day period in the
event of a hearing, as long as a protective
letter has been filed.

e To resolve the admission of a request for
protective letters on the same day of their
presentation.

A protective letter is an anticipatory defence to
avoid the adoption of ex parte interim

injunctions. Its admission and immediate
resolution is made so as to allow the eventual
defendants to put forward their arguments and
their willingness to appear at the Court
immediately, to be heard in case any request

for ex parte interim injunctions has been filed.

According to the new Spanish Patent Act which
came into force in April 2017, once the
protective letter is filed, the Court will notify
the patentee with a resolution informing that
said protective letter has been submitted. Then
the patentee has a term to file the interim
injunction petition, which will allow him/her to
have access to the content of the protective
letter. If the patentee does not submit the
interim injunction petition, the proceedings
will be closed.

The filing of a protective letter does not bind
the Court, so if the patentee submits the
interim injunction petition, the Court can
decide to grant it without a hearing.
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e Para valorar la urgencia en la adopcién de
medidas cautelares sin audiencia de parte
sera determinante el comportamiento
previo de la parte demandante (en
concreto, la rapidez con la que se ha
reaccionado al conocimiento de Ia

infraccidn y la buena fe de la solicitud).

Los Juzgados de lo Mercantil de Barcelona han
destacado los resultados de la aplicacion del
Protocolo que activaron en el anterior MWC de
2017:

e Se presentaron 12 escritos preventivos,
todos ellos en materia de patentes. Todos
se resolvieron antes del inicio del Congreso.

e Se presentd 1 diligencia de comprobacion
de hechos frente a 5 compaiiias diferentes
en materia de patentes. Se tramité vy

sentido

resolvio en 24 horas, en

estimatorio.

e Se presentaron 7 medidas cautelares sin
audiencia de parte. Todas se tramitaron y
resolvieron en 24 horas, 4 se estimaron y 3
se desestimaron.

e Se presentd una oposicion a unas medidas
cautelares sin audiencia de parte. Se
tramité y resolvid en 24 horas. La oposicion
se estimo y se fijo una caucion sustitutoria.

A la vista de los anteriores resultados, los

Juzgados Mercantiles destacaron el

incremento de solicitudes de medidas
cautelares sin audiencia respecto del afno
anterior e indicaron sus expectativas de que el
nimero de solicitudes se incrementen en el
MWC 2018, asi como el de solicitudes de

escritos preventivos.

e In order to assess the urgency of such ex
parte interim injunction petitions, the
prior conduct of the claimant shall be a
determining factor (in particular, whether
they filed the injunction the moment they
knew about the infringement and whether
it has been filed in good faith).

The Commercial Courts of Barcelona have
highlighted the results of the application of
their Protocol during the previous MWC of
2017:

e 12 protective letters related to patents
were submitted. All of them were resolved
before the start of the event.

e 1 "verification of facts procedure” referring
to a patent matter was submitted against 5
companies. It was processed and resolved
in 24 hours. The measure was upheld.

e 7 ex parte interim injunction petitions were
submitted. All of them were processed and
resolved in 24 hours. 4 were upheld and 3
dismissed.

e 1 opposition to an ex parte interim
submitted. It
processed and resolved in 24 hours. The

injunctions  was was

opposition was upheld by fixing a bail.

In view of the previous results, the Commercial
Courts highlighted the increase in requests for
ex parte interim injunctions submitted with
respect to the previous year and indicated their
expectation that this would increase in the
MWC 2018,
preventive letters.

as would the submission of
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Para mas informacién no duden en For more information, please contact the
contactar con los socios: partners:

Alejandro Angulo Jesus Arribas Ignacio Marqués
a.angulo@ga-ip.com j.arribas@ga-ip.com .marques@ga-ip.com
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